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UNITED STATES COURT OF APPEALS 

j 

For The District of Columbia Circuit 


No. 13,004 


LOUISE B. MAZZA, 

Appellant 

v * ! 
CLARENCE G. PECHACEK, 

Guardian ad Litem for Louise B. Mazza, ; 

Appellee 

i 

APPEAL FROM THE UNITED STATES DISTRICT. COU^T 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

j 

This appeal is from a final order refusing to relieve the guardian 

i 

ad litem of further duties upon the motion of the appellant and jurisdic¬ 
tion of this Court to hear the appeal is founded upon U. S. j Code, Title 
28, Section 1291. The petition, order of appointment of guardian ad 
litem, motion to reconsider and final order appear at Pages 1, 4, 6, 
and 8, respectively of the Appendix. 

j 

i 

i 

STATEMENT OF CASE 

' j 

Clarence Pechacek, Esq., was appointed guardian ad litem by the 
United States District Court for the District of Columbia on June 24, 1955 
to appear for and represent Louise B. Mazza (A. 4), who is named 
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respondent in a petition for the appointment of a conservator for Louise 
B. Mazza on the grounds that she is allegedly unable to care for her 
property by reason of advanced age and physical incapacity (A. 1). 
Louise B. Mazza objects to the appointment of any conservator and has 
engaged her own attorney to represent her in the matter. The guardian 
ad litem considers his position as "being pretty much a neutral. " The 
District Court refused to relieve the guardian ad litem of further duties 
upon the motion of Louise B. Mazza and denied the Motion to Reconsider 
(A. 8). 


STATEMENT OF POINTS 

The District Court erred in failing to grant the Motion to Recon¬ 
sider and in its refusal to order the guardian ad litem relieved from the 
performance of further duties. 

SUMMARY OF ARGUMENT 

An admittedly competent person should not be denied the right to 
be represented solely by her own attorney and especially where the 
guardian ad litem considers himself to be a "neutral. ” The very foun¬ 
dation of one’s rights in court is attacked by the refusal to relieve such 
guardian ad litem from the performance of further duties. 
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ARGUMENT 

l 

i 

I 

THERE IS NO NEED FOR A "NEUTRAL" GUARDIAN AD^LITEM 
FOR AN ADMITTEDLY COMPETENT PERSON WHO DESIRES TO 
BE REPRESENTED SOLELY BY HER OWN ATTORNEY. 

| 

The order appointing the guardian ad litem in this matter clearly 
states that he is "to appear for and represent" Louise B. Mazza in con¬ 
nection with the petition for the appointment of a conservator (A. 4). 
However, the guardian ad litem considers his position as "being pretty 

i 

much a neutral. " 

| 

It is obvious that Louise B. Mazza cannot be represented by a 

j 

"neutral" and such position of the guardian ad litem is contrary to the 
order making the appointment and to the law. Additionally, the guard- 

i 

ian ad litem would be usurping the function of the court. 

The difference in opinion between counsel for appellant and the 
appellee as to trial tactics can be very detrimental to the position of 
the appellant in the District Court on the merits of the petition filed 
in the District Court. 

i 

The appellant desires and has instructed her attorney to defend 
strongly in order to defeat the petition filed in the District Court. The 

j 

appellant has been advised by her own attorney that the statute relied 
upon in the District Court for the appointment for a conservator, when 
applied to her factual situation, should be declared unconstitutional 
On the other hand, the appellee is inclined to take the position that the 
act is constitutional. I 

i 

‘ i 

Also, the best explanation of the function of a guardian ad litem 
which counsel has been able to find is In re Schrier’s Will, 283 N. Y. S. 
233, 157 Misc. 310 (1935). The guardian ad litem acts purely and 



4 


solely as the attorney for the particular person whose interests he is 
designated to protect. He must press the rights of his ’’client” and not 
be a ’’neutral. ” 

We find at 283 N. Y.S. 234-235, that the special guardian is 

”in a sense a representative and officer of the court 
which appoints him, but this is strictly limited by the 
duties which he is called upon to perform, which are 
to protect the interests of the wards of the court whose 
conservation is enjoined upon it. He is in no particu¬ 
lar a judicial officer if that phrase is given the con¬ 
notation of one who is called upon to weigh the merits 
of the proceeding and pass on the rights of the respec¬ 
tive litigants. 

”On the contrary, so long as his wards possess any 
potential rights, it is the duty of the special guardian 
to protect and advance those rights by every honora¬ 
ble means and expedient which is known and available 
to him, under penalty, if he proves derelict in the per¬ 
formance of his duties, that he may subsequently be 
compelled to respond in damages to his wards for his 
failure adequately to protect the rights which they pos¬ 
sessed. 

”So far as concerns his relation to the litigation for 
which he is appointed, he acts purely and solely as 
the attorney for the particular persons whose inter¬ 
ests he is designated to protect. (Citing cases) The 
assertion, therefore, of strong partizanship on be¬ 
half of his statutory clients, far from being an asper¬ 
sion, amounts to a recommendation. 

’Were the attorney for the present applicant to dem¬ 
onstrate half-heartedness in his defense or prosecu¬ 
tion of the rights of the latter, the court would antici¬ 
pate a prompt submission of an application for a sub¬ 
stitution of attorneys. Similarly, were any demon¬ 
stration to be made that one of the special guardians 
appointed by this court was derelict in pressing the 
rights of his ward, his removal would be prompt, 
and summary. * * * 



5 


i 


’"Nothing in the conduct of the special guardian has 
been called to the attention of the court which would 
merit a rebuke were he a privately employed attor¬ 
ney, and his conduct in this regard is to be viewed 
from no other standpoint. * * *” 

i 

The Schrier case has been cited with approval in a number of 
later cases. 

j 

In Gary State Bank v. Gary State Bank, et al., 1Q2 Ind. App. 342, 


2 N. E. 2d 814, (1936), the court said at 2 N. E. 2d 817: 

”Such a guardian is not a substituted party who takes 
the place of the infant defendant, and supersedes him 
as a party to the litigation, but, to the contrary, stands 
more nearly in the same capacity as an attorney at law 
who appears to look after the interest of an adult liti¬ 
gant. * * *” 

In Richter, County Judge v. Leiby’s Estate, 107 Wis. 404, 83 


N. W. 694, (1900), the court pointed out that one who had served as 
guardian ad litem at an earlier time could not be barred in serving as 
a judge in connection with matters pertaining to the estate. To the 
court, a guardian ad litem is 

! 

”an attorney appointed to conduct or care for a par¬ 
ticular matter in court. He neither has charge of 
the person nor property of the infant, and is not ac¬ 
countable to the court save as an attorney is always 

accountable for the faithful discharge of his duties. 

♦ * * »* 

i 

The ’’neutral” guardian ad litem should have been relieved from 
the performance of any further duties by the District Court. 







IT IS IN VIOLATION OF A FUNDAMENTAL RIGHT TO CON¬ 
TINUE THE APPOINTMENT OF A “NEUTRAL" GUARDIAN 

AD LITEM. 

It is the right of every litigant to enjoy the full protection and 
effective assistance of his own counsel. That is just as important to 
a civil litigant as to one who is a defendant in a criminal case. See 
Gaddis, et al. v. Hongell , 117 A. 2d 230 (D. C. Mun. Ct. App., 1955); 
Thompson v. Atlantic Building Association , 107 A. 2d 784, 82 W. L. R. 
1306 (D. C. Mun. Ct. App. 1954), citing U. S. v. Venuto , 182 F. 2d 
519 (C.A. 3, 1950), and Coplon v. U. S. 89 U. S. App. D. C. 103, 191 
F. 2d 749 (1951). 

Although the statute (Section 21-502, Supp. m, D. C. Code, 1951 
ed.) under which the petition for the appointment of a conservator was 
filed provides that the District Court, in its discretion, may appoint 
a guardian ad litem, in the first instance, we submit that the statute 
cannot force a competent adult person to be bound by such appoint¬ 
ment nor does it require the person to accept such appointee as her 
attorney. 

The District Court has no jurisdiction to continue such an ap¬ 
pointment in the face of opposition of the competent person whose in¬ 
terests the guardian ad litem is designed to protect and where such per¬ 
son is represented by her own attorney. Further, we can look upon 
the situation simply as follows: The District Court appointed an attor¬ 
ney (guardian ad litem) to represent the appellant in the matter. The 
competent adult appellant sees fit to dismiss the attorney. The Dis¬ 
trict Court should abide by the desires of the appellant. Otherwise, 
it is at least an abuse of discretion. 
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Even where a person is alleged to be insane and has been so found 

I 

by the D. C. Commission on Mental Health, he may be represented by 

i 

an attorney of his own choosing at the hearing to oppose the application 

i 

for a final order of Commitment. (Section 21-311, D. CL Code, 1951 

i 

ed.) A fortiori, where the person is of sound mind and a conservator 

i 

is being sought on physical grounds only as is the preseat situation. 

"No person shall * * * be deprived of * * ^ liberty, or 
property, without due process of law; * * * Amend. V., U. S. 

i 

Const. 

i 

The extra fees to be paid to the guardian ad litem, who is not 

I 

necessary to represent the appellant should be avoided since she is 
being represented by her own attorney and there is no question of com- 
petency on her part to select her own attorney. Further, the differ- 

i 

ence in opinion between counsel for appellant and the appellee as to 

! 

trial tactics, we emphasize, can be very detrimental to the position 
of the appellant on the merits of the petition filed in the District Court. 

Due process of law should have prompted the District Court to 
relieve the guardian ad litem from the performance of any further du¬ 
ties. 

| 

CONCLUSION 

i 

! 

i 

For the foregoing reasons, it is submitted that the judgment be¬ 
low should be reversed and the matter remanded with instructions to 
enter judgment for the appellant. 

i 

Respectfully submitted, 

i 

Milton L Baldinger 

700 Wyatt Building 
Washington, D. C. 
MEtropolitan 8-6900 

Attorney for Appellant 
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[Filed June 23, 1955] 

IN THE UNITED STATES DISTRICT COURT j 
FOR THE DISTRICT OF COLUMBIA 

i 

Helen M. Langmaid 
4918 Montgomery Lane 
Bethesda, Maryland 


Civil Action No. 2760-'55 


Petitioner 

vs. 

Louise B. Mazza 

3816 Cathedral Ave., N. W. 

Washington, D. C. 

and 

Olga Mazza 

3816 Cathedral Ave., N.W. 
Washington, D. C. 
and Dorothy Ridenour 
3749 Jennifer Street, N. W. 
Washington, D. C. 
and 

Raymond Mazza 
R.F.D. #4 
Rockville, Maryland 

Respondents 


PETITION FOR APPOINTMENT OF CONSERVATOR 

j 

1. This is an action for the appointment of a conservator. Juris¬ 
diction is vested in this Court by virtue of Title 21 -501 et seq., D. C. 

Code (1951 Ed. Supp. m.). 

i 

2. Petitioner Helen Langmaid is an adult citizen of the United States 

i 

and a resident of the State of Maryland, and brings this action as the daugh¬ 
ter of respondent Louise B. Mazza for the appointment of a conservator 

j 

of her property as will more fully hereinafter appear. 

3. Respondent, Olga Mazza, is a sister of your petitioner, an adult 
resident of the District of Columbia, and is sued herein as will more fully 
hereinafter appear. 

i 

4. Respondent, Dorothy Ridenour, is likewise a resident of the Dis¬ 
trict of Columbia and an adult sister of your petitioner, and is sued herein 





2 


as will more fully hereinafter appear. 

5. Raymond Mazza is an adult brother of your petitioner, a resident 
of the State of Maryland, and is sued herein as will more fully hereinafter 
appear. 

6. Respondent, Louise B. Mazza, is the mother of your petitioner 

2 and is the person for whom a conservator is sought. Louise B. 

Mazza resides in the District of Columbia at 3816 Cathedral Avenue, N. W. 
This petitioner and the respondents Olga Mazza, Dorothy Ridenour, and 
Raymond Mazza are the only heirs at law and next of kin of the respondent, 
Louise B. Mazza. 

7. Petitioner avers that Louise B. Mazza is an adult person resid¬ 
ing in and having property in the District of Columbia, and also the State 
of Maryland as will be more fully described hereinafter. She is now, and 
for a long period of time has been, unable, by reason of advanced age and 
physical incapacity, to care for her property, and is suffering from such 
infirmities as requires the appointment of a conservator of her property. 
Petitioner further avers that respondent Louise B. Mazza was born in 
Genoa, Italy, and emigrated to the United States and has resided in the 
District of Columbia since about 1900. Her date of birth was February 3, 
1879. Your petitioner further avers that her mother is 76 years of age, 
infirm, unable to speak, write, or to sign her name. Petitioner further 
avers that since about 1952 her mother has been paralyzed and has suffered 
several cerebral hemorrhages and is and has been completely under the 
control, domination and influence of the respondents Olga Mazza and Doro¬ 
thy Ridenour. 

8. Petitioner further avers that her mother, Louise B. Mazza, is 
the owner in fee simple of the following described real estate in the Dis¬ 
trict of Columbia, as weU as other real estate in the State of Maryland. 

Said real estate is listed on the attached exhibit "A" which is made a part 
hereof. 

9. Petitioner is informed and therefore believes that Louise B. 

Mazza, the respondent herein, while in the physical state which has been 
heretofore described, executed numerous deeds, documents, and instruments 
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! 


of conveyances, the nature and contents of which are presently unknown 
either to your petitioner or to the respondent, Louise B. Mazza, whereby 


the said Louise B. Mazza made conveyances of substantially all of the afore¬ 
said real estate. The respondent, Louise B. Mazza, did not fully under- 

i 

stand these transactions and they were not the product of her free will and 

i 

i 

mind. Your respondent believes that said transfers were made in 1954 and 



1955. Such transactions were recently brought to the attention of your pe¬ 
titioner. 

i 

10. Your petitioner has been, and is now being, prevented from vis¬ 
iting with her mother or from having her mother visit her by the actions 

i 

of the respondents Olga Mazza and Dorothy Ridenour. 

WHEREFORE, Your petitioner therefore prays: 

1. That process of this Court issue directed to the respondents 
herein and each of them requiring them to appear before this Court on a 
day certain as required by Title 21, Sec. 502, D. C. Code. 

2. That after hearing, this court appoint some fit person to act as 
the conservator of the respondent Louise B. Mazza’s estate. 

3. And for such other and further relief as to the Court may seem 
just and proper. 

i 

j 

(Signed) Helen M. Langmaid 

(Signed) John R. Fitzpatrick 



Attorney for Petitioner 
1406 G Street, N.W. 

Washington, D. C. j 

DISTRICT OF COLUMBIA, SS: j 

Helen M. Langmaid, being first duly sworn on oath deposes and says 

i 

that the foregoing Petition by her subscribed is true and correct to the best 

i 

of her knowledge, information and belief. 

(Signed) Helen M. Langmaid 

Subscribed and sworn to before me this 23rd day of June, 1955. 

(Signed) Mary O. Hill 

Notary Public, D. C. 


i 
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[Filed June 24, 1955] 

5 ORDER 

Upon consideration of the verified Petition of Helen Langmaid filed 
herein for the appointment of a conservator of the person and estate of her 
mother, Louise B. Mazza, it is by the Court this 24th day of June, 1955, 
ORDERED, 

That Clarence Pechacek be, and he hereby is, appointed Guardian 
Ad Litem for the said Louise B. Mazza, to appear for and represent her 
in this cause; and it is further 
Ordered, 

That this cause be, and it hereby is, set down for hearing on the 
14th day of July, 1955, at 10:00 A. M. in the Motions Branch of this Court; 
provided, that a copy of said petition, together with notice of said hearing, 
be served upon the said Louise B. Mazza and also upon Olga Mazza, Doro¬ 
thy Ridenour and Raymond Mazza not less than fourteen days prior to the 
date of said hearing. 

/S/ EDWARD M. CURRAN 
JUDGE 


[Filed Aug. 8, 1955] 

6 MOTION TO RELIEVE GUARDIAN AD LITEM OF FURTHER 

DUTIES 

Respondent, Louise B. Mazza, by her attorney, moves the Court 
to relieve the guardian ad litem from the performance of any further duties 
in this cause on the grounds that the said Respondent is being represented 
by an attorney of her own choosing and for other reasons which may be 
advanced at the hearing on the motion. 

(Signed) Milton I. Baldinger 

Attorney for Respondent 
Louise B. Mazza 
700 Wyatt Building 
Washington 5, D. C. 
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[Filed Aug. 10, 1955] 

ANSWER OF GUARDIAN AD LITEM TO MOTION OF RESPON¬ 
DENT LOUISE R MAZZA 

Comes now the guardian ad litem and for answer to the Motion of 
the respondent, LOUISE B. MAZZA, filed herein, to relieve said guard¬ 
ian ad litem from the performance of. further duties in this cause, says 
as follows: 

1. That he was appointed guardian ad litem by Order of this Court, 
dated June 24, 1955; 

! 

2. That following his appointment, he caused an investigation to be 
made of the allegations set forth in the petition, which investigation is 
continuing; 

3. That the parties hereto, by agreement, have scheduled deposi¬ 
tion to be taken on August 18, 19, 25 and 26, 1955, and that the investiga¬ 
tion cannot be completed and his report filed with the Court until after the 
said depositions have been concluded; and, 

4. That the appointment of a guardian ad litem in a conservator 
proceeding being discretionary with the Court, by the provisions of Sec¬ 
tion 21-502, D. C. Code, 1951 Edition, as amended, it is submitted that 
the continuance or termination of said appointment is equally within the 

I 

Court’s discretion. 

I 

(Signed) Clarence G. Fechacek 
Guardian ad Litem 
206 Southern Building 
Washington 5, D. C. 

(CERTIFICATE OF SERVICE) 
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[Filed September 1, 1955] 

9 ORDER DENYING MOTION TO RELIEVE GUARDIAN AD LITEM 

OF FURTHER DUTIES 

This cause, having come on for hearing in open Court on motion of 
the respondent, Louise B. Mazza, to relieve the guardian ad litem of fur- 

V 

ther duties in this cause, and oral argument having been heard, on con¬ 
sideration thereof, it is by the Court on this 1st day of September 1955, 
ORDERED, That the motion of the respondent, Louise B. Mazza, 
to relieve the guardian ad litem of further duties in this cause, be and the 
same is hereby denied. 

(Signed) BURNITA SHELTON MATTHEWS 

JUDGE 

SEEN: 

Milton L Baldinger 

Attorney for respondent, Louise B. Mazza 

James C. Wilkes 
Attorney for respondents, 

Olga Mazza and Dorothy Ridenour 

Nathan M. Brown, Attorney for 
respondent, Raymond Mazza 

John R. Fitzpatrick, attorney for Helen M. 

Langmaid, Petitioner 

Clarence G. Pechacek 
Guardian Ad Litem 


[Filed September 1, 1955] 

MOTION TO RECONSIDER MOTION TO RELIEVE 
GUARDIAN AD LITEM OF FURTHER DUTIES 
Respondent, Louise B. Mazza, by her attorney, moves the Court 
to reconsider its denial of a motion to relieve the guardian ad litem from 
the performance of any further duties in this cause and for the removal 
of the said guardian ad litem for the following reasons, inter alia: 
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1. Depositions of the petitioner, Helen M. Langmaid, and the doc¬ 
tor for the Respondent, Louise B. Mazza were filed in this Court subse¬ 
quent to the action of the Court on the original motion and such are clear 

i 

i 

as to the capacity of the Respondent to be represented by her own attor¬ 
ney. 

2. The guardian ad litem is unnecessary. 

3. Continuing the appointment of a guardian ad litem in a factual 
situation of this type is contrary to the fundamental rights of the Respon¬ 
dent, Louise B. Mazza, to be represented by an attorney of her own choice 
and is not due process of law. 

4. For other reasons which may be advanced at the hearing on the 
motion to reconsider. 

(Signed) Milton L Baldinger 

Attorney for Respondent 
Louise B. Mazza 

i 


[ Filed September 7, 1955] 

ANSWER OF GUARDIAN AD UTEM TO MOTION OF 
RESPONDENT, LOUISE B. MAZZA, TO RECONSIDER 


Comes now the guardian ad litem and for answer to the Motion of 
the respondent, LOUISE B. MAZZA, to reconsider the motion to relieve 
the guardian ad litem of further duties in this cause, says, as follows: 

1. That he relies upon his answer to the initial motion to relieve 
the guardian ad litem, which answer was filed herein on August 10, 1955, 
the same being supplemented in the respects as hereinafter stated. 

2. That his investigation of this case has not been completed and 
no report has been filed by him, and he believes that further investiga¬ 
tion and the preparation of his report should await the Court's disposition 

i 

of this motion to reconsider. 

3. That he believes, through an investigation and report to the 

i 

Court on the issues raised herein, that the guardian ad litem can facilitate 
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the hearing of this cause before the Court. 

4. That he denies that the appointment of a guardian ad litem con¬ 
stitutes an abridgment of the rights of the respondent, LOUISE B. MAZZA, 
who is represented in this cause by her own counsel. 

(Signed) Clarence G. Pechacek 
Guardian Ad Litem 

(CERTIFICATE OF SERVICE) 


[Filed October 10, 1955] 

13 ORDER DENYING MOTION TO RECONSIDER THE MOTION 

TO RELIEVE GUARDIAN AD LITEM OF FURTHER DUTIES 
Consideration having been given to the motion filed herein by re¬ 
spondent, LOUISE B. MAZZA, to reconsider the motion to relieve the 
guardian ad litem of further duties, and to the answer in response thereto 
of the guardian ad litem, it is by the Court on this 10th day of October, 
1955, 

ORDERED, That the motion of the respondent, LOUISE B. MAZZA, 
to reconsider the motion to relieve the guardian ad litem of further duties 
in this cause, be and the same is hereby denied. 

(Signed) BURNITA SHELTON MATTHEWS 

JUDGE 

SEEN: 

* * * 
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son for whom a conservator was sought and such appointment was made 
in the discretion of the Court and in accordance with statutory authority, 
and where it was indicated that a guardian ad litem could be Of aid to the 
Court in such proceeding, and where such person, the appellant here, is 
actively represented by her own counsel, should the Court have denied 
appellant’s motions to relieve the guardian ad litem from further duties 
where no showing was made that the Court abused its discretion or that 
appellant was harmed or denied any fundamental rights thereby. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,004 

i 


LOUISE B. MAZZA, 


y. 


Appellant 


i 


CLARENCE G. PECHACEK, 
Guardian Ad Litem for Louise B. Mazza, 

Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 

i 

Appellee moved this Court to dismiss the appeal filed herein on the 

i 

ground that the order appealed from was not a final decision within the 
scope of 28 U.S. C. Section 1291. The motion was denied ]t>y this Court 

i 

by order dated January 26, 1956. 


COUNTERSTATEMENT OF THE CASE 


A petition was filed in the Court below by Helen M. Langmaid seek¬ 
ing the appointment of a conservator for her mother, LOUISE B. MAZZA 
(J. Ap. 1-3), the appellant herein. Authority for the filing of said petition 
was conferred by the provisions of Title 21, Sections 501, et seq., D. C. 
Code, 1951 Edition, Supplement HI, (65 Stat. 608, ch. 545). 









The Court below, by its order of June 24, 1955, fixed the time and 
place for the hearing of this cause, and directed, as a condition thereof, 
that each of the respondents be served with a copy of the petition and no¬ 
tice of the hearing in accordance with the statutory requirements. This 
order also appointed the appellee as guardian ad litem of Louise B. Mazza, 
to appear for and represent her in this cause (J. Ap. 4). 

Appellee thereupon initiated an investigation with respect to the al¬ 
legations of the petition and attended the taking of various depositions 
which were scheduled by agreement of the parties hereto (J. Ap. 5). 
Appellee’s investigation has not been completed however, and he has not 
filed a report pertaining thereto, with the Court below (J. Ap. 5, 7). 

This cause is presently pending in the lower Court for determination on 
the merits, the hearing date having been continued from time to time by 
orders of said Court. 

Shortly following appellee’s appointment as guardian ad litem, ap¬ 
pellant’s counsel herein informed the appellee that he represented the 
appellant. Later on, appellant's counsel advised appellee that he would 
file an answer to the petition in the Court below on appellant’s behalf and 
that he would actively represent appellant in this cause. He also stated 
to appellee that he believed the D. C. Code provisions relating to con¬ 
servator proceedings to be unconstitutional as applied to appellant’s fac¬ 
tual situation and he requested appellee to consider filing in the Court 
below appropriate pleadings to contest the constitutionality of this statute. 
After investigation appellee concluded to the contrary regarding the con¬ 
stitutional issue and so advised appellant's counsel (none of the facts assert¬ 
ed in this paragraph are included in the docketed record as such although 
references thereto are contained in appellant’s motions (J. Ap. 4, 6, 7), 
page 3 of her brief, and in appellee’s answer to motion (J. Ap. 8)). 

Following the last of the above-mentioned conversations between 
appellant's counsel and appellee, the appellant filed a motion in the 
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District Court seeking to relieve the guardian ad litem of further duties 
in this cause on the ground that she was being represented by an attorney 
of her own choosing (J. Ap. 4), which motion was denied by the lower 
court’s order of September 1, 1955 (J. Ap. 6). Appellant then filed a 
motion to reconsider the ruling of the Court as set forth in said Order 
(J. Ap. 6, 7). This latter motion was denied by the Court by its order 

i 

of October 10, 1955 (J. Ap. 8), from which this appeal is taken. 


STATUTES INVOLVED 


The applicable provisions of Title 21, Chapter 5, D. C. Code, 1951 
Edition, Supplement m, are as follows: 

Section 21-501. Appointment of conservators. 


If an adult person residing in or having property in 
the District of Columbia is unable, by reason of advanced 
age, mental weakness (not amounting to unsoundness of 
mind), or physical incapacity properly to care for his 
property, the United States District Court may, upon 
his petition or the sworn petition of one or more of his 
relatives or any other person or persons, appoint some 
fit person to be conservator of his property. 


Section 21-502. Filing of petition-Requirements-Time 
and place of hearing-Appointment of guardian ad litem. 

Upon the filing of such petition, the court shall fix 
a time and place for hearing thereon; and ******* 

The court in its discretion may appoint some dis¬ 
interested person to act as guardian ad litem in any pro¬ 
ceeding hereunder. Upon a finding that the person for 
whom the conservator is sought is incapable of caring 
for his property, the court shall appoint a conserva¬ 
tor ******* " 
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SUMMARY OF ARGUMENT 

In a proceeding filed in the Court below seeking a conservator for 
the appellant herein, the Court appointed appellee as guardian ad litem 
to represent her. Appellant thereafter engaged counsel of her own choice 
following which she moved in the Court below to have the guardian ad litem 
relieved of further duties. Upon denial of this motion, a motion to recon¬ 
sider was filed on the ground that continuance of the appointment of the 
guardian ad litem would be contrary to her fundamental rights. This ap¬ 
peal was taken from the order denying the motion to reconsider. 

The code provisions authorize the appointment of a guardian ad litem 
in the Court’s discretion and it is submitted that such authorization would 
extend as well to the continuance of the appointment. The need for a guard 
ian ad litem has been considered by the Court below on three occasions 
with the resulting denial of appellant’s motions. Since appellant did not 
contend that the Court had abused its discretion in continuing this appoint¬ 
ment no basis exists to contest it on this appeal. 

Although appellant has been actively and fully represented by her 
own counsel here and in the Court below, she asserts in her brief that 
she is entitled to the assistance of counsel and concludes that she is being 
denied this fundamental right by reason of the Court’s action in not reliev¬ 
ing appellee of further duties. No showing is made that she has been in 
any way harmed by the continuance of the guardian ad litem and the rec¬ 
ord convincingly establishes that she has received complete representa¬ 
tion by counsel of her choice which representation has in no way been in¬ 
fringed upon by the Court’s appointment of a guardian ad litem. 

Appellee contends therefore that the appeal should be dismissed or 
that the order appealed from herein should be affirmed. 
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ARGUMENT 


1. Although a Person for Whom a Conservator is 
Sought is Actively Represented in the Action by 
Her Own Counsel, the Services of a Guardian 
Ad Litem Appointed for Such Person May Never ¬ 
theless be of Aid to the Court in the Proceeding . 


The provisions of Section 21-502 empower the lower Court in its 

i 

discretion to appoint or to continue the appointment of a disinterested 
person as guardian ad litem for appellant in this cause. | In the Court 
below, appellant did not contend or otherwise show, in her motions 
filed therein, that either the appointment of a guardian ad litem by the 
Court or its failure to relieve him of his duties constituted an abuse of 
discretion. Appellee therefore contends that in such circumstances the 
appellant has no standing to attack the order appealed from in this case. 


In the first of the two motions filed by appellant, she took the posi¬ 
tion there was no need to continue the appointment, whereas, in the sec¬ 
ond, she asserted that the guardian ad litem was unnecessary since ap¬ 
pellant was represented by counsel of her own choosing; Only in the 
memorandum of points and authorities attached to the second motion filed 
by her, did the appellant contend that she could not be represented by a 
’’neutral”. In this Court however, the reference to a ’’neutral” has been 
expanded and coupled to her basic grounds to become the pivot for her 

contention of reversal. The appellant thus asserts in her brief that there 

: 

is no need for a ’’neutral” guardian ad litem and that the continuance of 

a ’’neutral” guardian ad litem violates her fundamental rights. 

i 

In considering the position of the appellant as it now stands before 
this Court, appellee feels called upon to outline generally what he regards 
his duties to be as guardian ad litem in this case. As a, guide, reference 





is made first to the description of the duties of a guardian ad litem acting 
on behalf of an infant as set forth in 27 Am. Jur., Infants, Sec. 124 . 

It reads as follows: 

’When a guardian ad litem is appointed, he is re¬ 
garded as the agent of the court and of the state for the 
discharge of its duty * * *. He is an officer of the court 
and subject to its orders and control, and it is the obli¬ 
gation of the trial judge to see that he performs his du¬ 
ties and protects the interests of the infant. He is a 
fiduciary and is required to exercise the same vigilance 
that he would in his own action and to do for the infant 
what with riper judgment the infant would do for him¬ 
self. He is to appear for the infant and defend the ac¬ 
tion. He should examine into the case, determine what 
the rights of his wards are and what defense their inter¬ 
ests demands, and make such defense as the exercise of 
care and prudence will dictate. He is not required to 
make a defense not warranted by law, but should exer¬ 
cise that care and judgment that reasonable and prudent 
men exercise, and submit to the court for its determina¬ 
tion all questions that may arise, and take its advice and 
act under its direction in the steps necessary to preserve 
and secure the rights of minor defendants. ****♦*." 

(page 845) 

In the posture of the instant case, there are two other factors which 
appear to have a bearing upon the extent ot appellee’s duties. The first 
of these lies in the fact that appellant is fully and completely represented 
by her own counsel, as heretofore related, and the second, concerns 
the language used in Section 21-502 in reference to the appointment of a 
guardian ad litem. 

As to the language of Section 21-502, it specifies that some disin¬ 
terested person may act as guardian ad litem, but it does not specify 
the duties to be undertaken thereby. In contrast, the code sections des¬ 
ignating the duties of a guardian ad litem, acting for an infant or a per¬ 
son jion compos mentis when suit is brought against them, are much 
more definitive. Section 13-105 directs the Court to appoint a suitable 
person as guardian ad litem for the infant ”to appear for and defend” 
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him in such suit, while Section 13-107 permits the Court to appoint a 
guardian ad litem ”to answer and defend” for the person non compos 
mentis . Where an infant or person non compos mentis is a party in in¬ 
terest with reference to the probate of a will, Section 19 t 303 requires 
that the Court appoint a guardian ad litem "to represent said party at 
the hearing” and ”with authority to file a caveat”. 

i 

Coming to the question of appellee’s duties in the instant case, he 
would regard it as his responsibility to thoroughly investigate the mat¬ 
ters in issue and to thereafter submit a complete report on the case to 

the Court. The appellee would normally regard it as a part of his func- 

! 

tion to file an answer to the petition on behalf of the appellant, but since 
appellant’s counsel is to file an answer, appellee is constrained to the 

view that he should omit this step, believing it more advisable that only 

i 

one answer be filed on behalf of the appellant Moreover, appellee would 
not regard it as consistent with his duties to join with appellant’s coun¬ 
sel in the filing of an answer to the petition on appellant’s behalf. Finally 
on the question of appellee’s duties in the circumstances of this case, he 
believes they are reduced to those of a neutral party, but he submits that 
irrespective of the term by which his position be denominated, that is, 
whether as a neutral or by some other word or phrase, the scope of his 
investigation and the contents of his report will be one and the same. 

i 

Turning now to the issue of need for a guardian ad litem in this 
cause, the appellee stated to the Court below in his answer to appellant’s 
second motion (J. Ap. 7, 8), that he believed his investigation and report 

i 

could facilitate the hearing of this cause before the Court. For example, 
there are extensive property interests on which the guardian ad litem 

could report in detail to the Court with the possibility of minimizing the 

i 

taking of evidence in regard thereto. Moreover, from appellee's investi¬ 
gation certain questions have arisen with respect to which he believes he 
could be of aid to the Court. Two such examples are (1) whether the ap¬ 
pellant is physically able to sign her name, and (2) whether or not it is 
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true, as petitioner below, Mrs. Langmaid, stated in her deposition, that 
her mother (appellant here) will give a definite answer by means of a 
"yes" or "no” to a question, on one occasion, and a few days later, will 
give the opposite answer to the same question. 

The Court has considered the question of need for a guardian ad 
litem in this case on three occasions, namely, in connection with the 
order of June 24, 1955, by which the appointment was made, and there¬ 
after, in the denial of appellant's two motions. Since the appellant has 
neither established nor even contended in the Court below that such ap¬ 
pointment constituted an abuse of discretion by the Court, it is submitted 
that appellant is not in a position to contest the appointment on this appeal. 

2. Where the Court Appoints a Guardian Ad Litem for 
a Person for Whom a Conservator is Sought in Ac ¬ 
cordance With Statutory Authority and Permits the 
Appointment to Continue over that Person's Objec ¬ 
tion, its Actions Do not Thereby Constitute a Vio¬ 
lation of the Fundamental Rights of Such Person . 

The appellant contends in her brief that although the statute author¬ 
izes the Court to appoint a guardian ad litem in this proceeding, she is not 
bound by such appointment nor is she required to accept such appointee as 
her attorney. In asserting that she is entitled to the effective assistance 
of her own counsel the appellant concludes that she is thus denied this 
fundamental right by reason of the Court’s action in not relieving the 
guardian ad litem of further duties. However, her contention is limited 
to this bare conclusion with no particulars being given as to the basis or 
the circumstances of the denial to her of the effective assistance of coun¬ 
sel. 

The record in this case establishes clearly that appellant not only 
has enjoyed the right to the assistance of counsel, but in fact, that she 
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has proceeded, both here and in the Court below, exclusively, through 
her own counsel in a course of active and complete representation. More¬ 
over, it may be noted that appellant has not accepted the guardian ad litem 
as her attorney in this cause and it appears from Sections 21-501, et seq., 
that no requirement exists that she do so. But from these circumstances, 
appellant has no ground for asserting that she has been denied the assis¬ 
tance of counsel. In fact, the reverse has been true. i 

i 

While no reported case directly on the factual issue presented here 

i 

has been located, the principle announced in the case of Ward v. Booth 
(9 C.C.A.-1952), 197 F. (2d) 963, 33 A. L.R. (2d) 1134, appears appli¬ 
cable. In that case it was claimed improper to appoint a guardian ad 
litem to appear for the alleged incompetent without prior notice to the 
latter, with an opportunity for hearing thereon. The Court then stated: 

i 

’Appellants say that when the guardian ad litem was 
appointed incompetency had not been proven and Hattie 
Kulamanu Ward would then be presumed sane. We can 
find no want of due process here. The appointment of 
a guardian ad litem as was done here was precisely in 
accord with the provisions of Section 12509. If it de¬ 
veloped that the supposed incompetent was in fact sane, 
she would in no manner be harmed by the assistance of 
such a guardian ad litem; and if she was in fact insane, 
the guardian ad litem would be in a position to perform 
a useful office. ” (pages 967, 968) 

j 

At the present stage of this cause in the Court below, with the ap¬ 
pellant having been served with a notice of the hearing and a copy of the 
petition, and with opportunity for presentation of her defense at the hear¬ 
ing to be held in the lower Court, it is submitted that appellant is in no 
manner harmed by the failure of the Court to relieve the guardian ad 
litem of his duties. If, as pointed out in Roberts v. Anderson (10 C. C. A. - 
1933), 66 F. (2d) 874, appellant had been denied the right to be heard by 

I 

her own counsel and forced to be represented by counsel appointed for 
her by the Court, a different question might be presented. In the instant 
case, the appellant has had full, active and complete representation by 


i 




an attorney of her choice and thus she cannot be heard to complain that 
due process is being denied her on this ground simply because a guard¬ 
ian ad litem has been appointed by the Court, in its discretion and strictly 
within statutory authority. 

Appellant asserted in her motion to reconsider filed in the Court 
below that the continuance of the guardian ad litem’s appointment was 
contrary to her fundamental rights (J. Ap. 7). It does not appear that 
any basis exists for this claim by the appellant solely on the ground that 
a guardian ad litem was appointed for her. The constitutionality of stat¬ 
utes similar to Sections 21-501 et seq., have been upheld in cases where 
the Court had taken, not the procedural step in question here, but the ap¬ 
pointment of a conservator or guardian to take over and manage the prop¬ 
erty of the incapable person. Certainly, if the appointment of a conserva¬ 
tor is within constitutional bounds, then any intermediate procedural step 
taken by the Court, in conformance with statutory authority, must per¬ 
force, not be open to objection on such ground. 

On the question of the constitutionality of statutes which are simi¬ 
lar to the provisions of Sections 21-501, et seq., several cases are dis¬ 
cussed in the annotation appearing at 30 A. L. R. 1381 . In this connec¬ 
tion, the Court’s attention is called also to Schafer v. Haller (1923), 108 
O. S. 322, 140 N. E. 517, 30 A. L. R. 1378, wherein a statute somewhat 
similar to that here in question was held in the circumstances of that case, 
to violate the Ohio Constitution and was regarded as an abridgment of the 
right to acquire and protect property. In 17 A. L. R. 1065 , and 113 A, L. R . 
354 , a number of other decisions are referred to where the appointments 
of guardians or conservators for estates were considered, but where the 
constitutionality of the statutory provisions was not in issue. In addition, 
appellee cites three recent decisions which are in the latter, of the two 
categories referred to above, namely, In re Thoreson’s Guardianship 
(1942), 72 N.D. 101, 4N.W. (2d) 822; State v. District Court (1945) 

118 Mont. 95, 163 P. (2d) 640 and In re Woolf’s Guardianship (1950), 
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232 Minn. 144, 44 N.W. (2d) 465. From a review of these several cases 
it seems clear that the appointment of a conservator as provided for under 
Section 21-502 is within constitutional bounds. 

i 

I 

i 

j 

CONCLUSION 

i 

It is respectfully submitted that the appeal should be dismissed or 
that the order of the lower Court should be affirmed. 

i 

i 

I 

i 

Clarence G. Pechacek 

i 

Guardian Ad Litem 

206 Southern Building 
Washington 5, D. C. 


i 

i 


j 

i 

I 
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ARGUMENT 

A 

’’NEUTRAL” POSITION OF APPELLEE 
GUARDIAN AD LITEM WARRANTS REVERSAL 
OF THE DISTRICT COURT 

Appellee suggests that the reference to his being a "neutral” has 
been expanded in this Court (p. 5, Appellee’s Brief). He admits, in his 
Brief (p. 7) that on the questions of his ’’duties in the circumstances of 
this case, he believes they are reduced to those of a neutral party, * * *. ” 

Appellee, at page 5 of his Brief, states that ’’only in the memoran¬ 
dum of points and authorities attached to the second motion filed by her, 

- did Appellant contend that she could not be represented by a ’neutral’. ” 

Does Appellee not recollect that at the very outset, he advised 
Appellant, counsel for Appellant, and others that he was a "neutral?” 
Appellant has always opposed a "neutral" guardian ad litem. 

On August 17, 1955, when the first motion to relieve the guardian 
ad litem was argued, Appellee told the District Court as follows: 

"Now, as far as my duties in the matter, I re¬ 
gard my position as being pretty much a neutral 
to make a report to the court that might aid the 
court in connection with its one finding that is re¬ 
quired under the statute, namely, whether or not 
Mrs. Mazza is able and capable of caring for her 
property. ’’ 

Does Appellee not recollect that counsel for Appellant rejoined and 
stated to the District Court as follows: 

"If Your Honor pleases, my brother very clear¬ 
ly pointed out that his position in this case is that, 
in his opinion, of a neutral. That, to us, is usurp¬ 
ing the position of the Court which must make the 
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finding. To me, a guardian ad litem is an officer 
of the court in only a limited sense and he is not 
called upon to weigh the merits of the proceeding 
and pass on the rights of the respective litigants. 

It is our position that a guardian ad litem is to ap¬ 
pear for and represent, as an attorney, the position 
of the ward or, in this particular case, the respon¬ 
dent for whom a conservator is being sought. It is 
not that of a neutral, it is that of an advocate, true, 
within the ethics of the profession which bind the 
guardian ad litem as well as any attorney for any 
party, whether it be the petitioner or the respon¬ 
dent. So it is our position that if it is a matter of 
discretion to continue the guardian ad litem, then 
we respectfully urge that the Court exercise such 
discretion in favor of relieving the guardian ad litem 
in view of the fact that the person has counsel of her 
own choosing. 

| 

"Nextly, there is the practical proposition. Why 
should we have additional fees, if counsel for the re¬ 
spondent is to be paid and the guardian ad litem. But 
there is a more practical problem: What if the ap¬ 
proach in representing this person on the part 6f the 
attorney for the respondent, who wishes to object 
to the appointment, and the guardian ad litem is of 
the opposite point of view ? Then we have a * * * 
mixed up situation. ” 

The neutral position of the guardian ad litem prompted the filing 

i 

of the motion to relieve himfrom the performance of additional duties 
(J. A 4) as well as the motion to reconsider (J.A. 6). Further, the 
motion to reconsider was dismissed without oral argument (J. A. 8). 

i 

Appellant emphasizes that there is no need for a ’’neutral" guard¬ 
ian ad litem for an admittedly competent person who desires to be repre¬ 
sented by her own attorney and Appellee should have been relieved by 
the District Court from the performance of further duties. 
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B 

APPELLEE’S ASSISTANCE VIA REPORT TO COURT IS 
UNNECESSARY; CONTRARY TO APPOINTMENT AS 
GUARDIAN AD LITEM; AND IN USURPATION OF 
FUNCTION OF TRIAL COURT 

He who decides a case should hear the evidence. Thus, the con¬ 
tention of Appellee at page 7 of his Brief that he believes ”his investiga¬ 
tion and report could facilitate the hearing of this cause before the Court” 
runs afoul of this basic in our law. Further, the finding required by the 
statute involved in the main proceeding in the lower court (p. 3 Appellee’s 
Brief) must be made by the District Court at a hearing. 

Evidence must be received by the Court. The so-called Report of 
the Appellee probably would not be admitted in evidence since the best 
evidence rule would be invoked. The very examples given at page 7 of 
Appellee’s Brief are matters which the Court can and must observe 
without assistance from anybody and thus a needless function would be 
served by the Appellee. 

It appears that Appellee misconceives his function to be akin to a 
court appointed master. But in fact a guardian ad litem must appear 
for and defend the action and ’’make such defense as the exercise of 
care and prudence will dictate. ” 

We respectfully submit that the duties of a guardian ad litem (for 
infants) spelled out at page 6 of Appellee’s Brief and at page 4 of Appel¬ 
lant’s Brief are not those of a "neutral” and not asking for a report. See 
In re Schrier’s Will, 283 N Y. S. 233, 157 Misc. 310 (1935), which is 
quoted at length at page 4 of Appellant’s Brief. 

In Appellee’s Brief at page 2, he points out that he has concluded 
that the statute under which the proceedings were brought as applied to 
Appellant’s factual situation is constitutional, but he admits at page 10 

i 

_______ 
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i 

| 

of his Brief that in Schafer v. Haller , 108 O.S. 322, 140 N. E. 517; 30 
A L. R 1378, "wherein a statute somewhat similar to that here in ques¬ 
tion was held in the circumstances of that case, to violate the Ohio Con¬ 
stitution and was regarded as an abridgment of the right to acquire and 
protect property. ” 

Is Appellee’s position as spelled out at page 2 of his Brief consis¬ 
tent with "making such defense as the exercise of care and prudence will 
dictate?" j 

It is the duty of the guardian ad litem to advocate. It is the province 
of the Court to decide. The client is entitled to have "such defense as the 
exercise of care and prudence will dictate, " including the presentation for 

j 

decision by the District Court that the statute under which the proceedings 
have been filed is unconstitutional when applied to Appellant. 

We stress that the function of the trial court would be usurped by the 
guardian ad litem if his so-called Report were to serve any purpose. This 
should not be countenanced. 

CONCLUSION 

It is submitted that the judgment below should be reversed and the 

matter remanded with instructions to enter judgment for the Appellant 

i 

Respectfully submitted, 

j 

Milton L Baldinger 

700 Wyatt Building 
Washington, D. C. 

MEtropolitan 8-6900 

Attorney for Appellant 


